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@ad+,di qr d1,1 a?qdt / M is Asia Bulk Sacks Pvt. Ltd., Survey No.

(q) 1 Name and Address of 1 211/214, Ground Irana Road, Bhudasan,

the Appellant I Mehsana, Gujarat-382715
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(A)
Any person aggrieved by this Order-in-Appeal may file an appeal to

the appropriate authority in the following way.
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(i)
National Bench or Regional Bench of Appellate Tribunal f[2rned under
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m,Twa alf&fM, 2017 # %Rr 109(7) # ## +@KT3 qa- (q(i) +
BPafM # %@rqr aRnO gfbfbrv/dl##f gf&MIT % HW TnT
qqlUn,4 dIg tTBq tuI # <1.£l $t3qT87+ta

(ii)
State Bench or Area Bench of Appellate Tribunal framed under GST

A,t/CGST Act other than as mentioned in para- (A)(i) above in ter“ls

of Section 109(7) of CGST Act, 2017

,rMT TrFnfRR, tuT t ,rMT qmT€a fh1IT, 2017 % HRT 110 # W
TFT(#I qpa sh qaqr®HT©@1+%!qMqT7qlajq€hRaqTtqRqT
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qqtq8{IPL gf&q,tv qdtv wn vii % %gtvl

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under

Rule 110 of C,(,ST Rules, 2017 and shall be accompanied with a fee

of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax

Credit involved or the difference in Tax or Inpu{ Tax Credit involved or

the amount of fine, fee or penalty determin6d in the order appealed

against, subject to a maximum of Rs. Twenty-Fiv6 Thousand.
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(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal

shall be filed along with relevant documents either electronically or as

may bd- notified by the Registrar, Appellate Tribunal in FORM GST

APL-05, on common portal as prescribed under Rule 110 of CGST

Rules, 2017, and shall be accompanied by a copy of the order

appealed against within seven days of filing FORM GST APL-05

online.

!;TnT % VFR tfHt,tTa Rf#M,.2017 <t TEr 112(8) % eW wfM
RrKTf&6wr +vqvwft©qrqt qt qM–

(i) Appeal to be filed before Appellate Tribunal

the CGST Act, 2017 after paying

under Section 112(8) of
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(i) qr#q7 q&w & nw ,

qm f%wftqqat nnt#t%Rfhnqqr e; gil

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from

the impugned order, as is admitted/accepted by the appellant:
and

(ii)m"aa ©f#fhn, 2017 gt %ra l07(6) # aw WFm # q{ nW
# q©Tn,fqqTq+%t#t#vtTfPr iTV#M#vq©rtTM, av
qT+qt + wn IIft {, fqt# ##& t WftV$tqTft e ©qt flirT WiT {I

(ii) A sum equal to twenty five per cent of the remaining amount of

Tax in dispute, in addition to the amount paid under Section

107(6) of CGST Act, 2017, arising from the said order, in

relation to which the appeal has been filed.

Uk qF! T+ bT ©t (qf3qTFR vr Mt fqnvr) grier, 2019 fhHv

03.12.2019 +nvurK fbrr VU { i% f€qqv + gMtv mMr qt q.qa {T
TTft©qT3vaTfk + div q{tq % gTR qt vr Hqdt ef~H fh rT?=rft u
tH ggErR, 8tfT §fT WWT gt, wft#r HUTfbqwr 6Nfwr + sriqi mm {,

+r fT mgf frI

(ii)

I

The Central Goods & Service Tax (Ninth Removal of Difficulties)

Order, 2019 dated 03.12.2019 has provided that the appeal to tribunai

can be made within three months from the date of communication of

Order or date on which the President or the State President, as the

case may be, of the Appellate Tribunal enters oRice, whichever is

later

ag BrU{vTfaqta qt Mv qTfW qt+ + MMa %nq, nIV at
q41d,,Iq VTRWTT-f + fT, &dIRT gt f+VFfh{ h+TV www,cbic.gov.in qt
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(C) For elaborate, detailed and latest provisions relating to filing of appeal

to the appellate 'authority, the appellant may refer to the website

www.obie.gov. in.
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F. No. GAPPL/CO]WGSTP/69/2023

wftfhr MItT / ORD£R-rN-APP£AL

The present appeal has been filed by M/s. Asia Bulk Sacks Pvt. Ltd„ Survey No.

211/214, Ground Irana Road, Bhudasan, Mehsana, Gujarat-382715 (hereinafter

referred to as the appellant) against Order in Original No. AHM-GST-003-JC-SP-002-

22-23 dated 16.03.2023 [hereinafter referred to as "the impugned order"] passed by

the Joint Commissioner, CGST & C. Ex, Commissionerate Gandhinagar [hereinafter

referred to as "adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant holding Goods and

Service Tax Registration no. 24AACCA4884DIZW is engaged in the manufacturing of

Sacks and Bags of a kind used for the packing of goods of Man-Made Textile

Material, Flexible Intermediate Bulk containers etc falling under Chapter 63 & 39.

During the course of the audit, Final Audit Report No.:- GST/894/2022-23 dated

17.11.2022 was issued to the appellant for the period from July 2017 to March 2020
for the GST Revenue Paras remained unsettled which are discussed in detail below :

Revenue Para 1: interest on non-reversal of input tax credit in the case of late

paywlent of corlsicgerat:ion of inward supply of goods/services i.e payrnent made
after 180 days,

During the course of audit and on verification of records of inward supply of goods/

services on which iTC was availed and details of consideration paid to the supplier of

Goods / services, it was observed that the taxable person had made payment to some

supplier for the period July 2017 to March 2020, beyond 180 days from the date of

lnvolce. Sinee/ the appellant has made payment towards the value of supply

alongwith tax thereon after 180 days to supplierr hencer the iTC wrongly availed

amounting to Rs.12,25,849/- (CGST Rs.6,03,715/- + SGST Rs.61 03l715/_ + IGST

Rs.18/419/-)was required to be demanded and recovered from them under Section

74(1) of CGST Act, 2017/ Gujarat GST Act, 2017 read with Section 20 of IGST Act
2017. Since the appellant has subsequently paid to the supplier the value for the
supply of goods including tax, the said rfc appears to be adjusted against the

proposed demand of ITC. The appellant however was also liable to pay interest
amounting to Rs.1,96,757/- (CGST of Rs.96,699/-, SGST of Rs. 96/699/- & i(,ST of Rs

3,359/-) under Section 50(3) of the C(,ST Act, 2017/Gujarat GST Act/ 2017 read with
Section 20 of IGST Act, 2017.

Revenue Para-2: Exports against Advance Authorization under which iGST claimed

as refund, under Rule 96(10) of CGST Rulesr 2017

During the course of the audit it was observed from the financial records and

shipping bills, etc, that the appellant had availed the refund of IGST paid on Zero

Rated Supplies after availing benefit of exemption from payment of iGST along with
BCD on the imported inputs and'raw materials in terms of Notification no. 79/2017

Customs dated 13.10-2017 and thus, contravened the provi$iO'h'£- df Nu£ification
No.16/2020-CT dated 23.03.2020. '' C' ' \,-. ':;-- - '-- :' -: I.: :
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F. No. GAPPL/COM/GSTP/69/2023

In terms of Rule 96(10) of the Central Goods and Service Tax Rules, 2017 the

appellant while availing refund of 1(,ST paid on Zero rated Outward Supplies should
not have avai led the benefit of Notification no. 79/2017-customs dated 13.10.2017

The same has been clarified vicIe. Notification No. 16/2020_(...'T dated 23.03.2020. The

appellant had imported inputs under Advance authorization license and availed fu1,

exemptlon from paYment of IGST on the same. They further exported their fina;

products and claimed refund for those Shipping Bills. It appeared that the appe11ant is

not eligible to refund claim on which they have not paid !GST during the time of
procurement of raw material. The amount of erroneously taken refund is Rs.

2'08'C2'566/- [Rs.1,66,74,795/- for the year 20r7-18 (23.ro.20r7 t, 3r.03.20r8) ,.d
Rs'41/27/771/- for the Year 2018-19] and the same is required to be reversed/paid
back along with applicable interest and penalty.

Revenue Para 3: Non-reversal / Short reversal of input tax credit on exem

suppIY ( ME IS Licence Sale & High Seas Sale) as per Rule 42 of the CCST Rules
2017

During the course of audit of the records/ it was observed that the appellant was

involved in taxable supply as well as exempt supply (MEiS Licence Sales and High

Seas Sale). The MEIS licence sale is covered under (Duty Credit Scrips) HSN 4907 and

exempted from 13.10.2017 as per provision of S. No. 122A of Notification No

35/2017-Central Tax (Rate) dated 13.10.2017 and High Seas Sale was also exempted

supplies in the F. Y 2018-19 i.e till 31.01.?019. Further, in view of Section 17(2)/ 17(3)

of CGST Act, 2017 read with Rules 42 of CGST Rules, 2017, the amount of credit shall

be restricted to so much of the input Tax as it is attributable to the said taxable

supplies including Zero Rated supplies. Therefore, total iTC amounting to
Rs.:1,00,416/- (CGST Rs. 48,890/- + SGST Rs. 48,890/- + SGST Rs. 2,636/-) taken on

exempted service is required to be disallowed and recovered from the appellant
under Section 74(1) of CGST Act, 2017/Gujarat GST Act, 2017 read with Section 20 of

IGST Act, 2017. The appellant has reversed Rs. 34,882/- (CGST Rs.16,983/- + SGST

Rs.16,983/- + IGST Rs.916/-) which is to be adjusted against the proposed demand.

The appellant is also liable to pay interest on the ITC in terms of Section 50(1) read

with Section 74(i) of (_GST Act, 2017/Gujarat GST Act, 2017 read with Section 20 of
K,ST Act/ 2017. The penalty under the provisions of Section 74(1) of the CGST Act,

2017/Gujarat GST Act/ 2017 read with Seqtion 20 of IGST Act, 2017 also imposable on

the said noticee for wrongful availment of refund of IGST paid on export of goods.

2.1 The appellant was therefore issued a SCN bearing F.No.

GADT/rECH/seN/GST/192/2022_Tech & Legal dated 06.01.2023 wherein it was

proposed to;

9 Disallow and recover ITC of Rs.12,25,849/- (CGST Rs.6/03/715/- + SGST

R,.6 03,715/_ , IGST R,18,419/_) ,.d„ S„ti'' 74(1) 'f CGST Act, 2017/

Gujarat GST Act/ 2017 read with Section 20 of IGST Act 2017;
Demand and recover interest of Rs.1,96,757/- (CGST of

R, 96,699/- & IGST of Rs. 3,359/-) on the above wr'’r'gI;
ITC under the provisions of SectiQn 50(3) of CGST Act, {/G

a
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F. No. GAPPL/CONI/(3STP/69/2023

2017 read with Section 20 of IGST Act, 2017;

Demand and recover IGST of Rs. 2,08,02,566/- under the provisions of sub-

section (1) of Section 74 of CGST Act, 2017 read with Section 20 of IGST Act,

2017 along with interest bInder the provisions of Section 50(3) of CGST Act,

2017/Gujarat GST Act, 2017 read with Section 20 of IGST Act, 2017;

Imposition of penalty under Section 74(1) of CGST Act, 2017 read with Section

20 of IGST Act, 2017;

Demand and recover tax amounting to Rs.65,534/- (CGST of Rs.31,907/-, SGST

of Rs.31,907/- and IGST of Rs.1,720/-) under the provisions of Sub-section (1)

of Section 74 of the CGST Act, 2017/Gujarat GST Act, 2017 read with Section

20 of IGST Act, 2017 alongwith interest under the provisions of Section 50(1)

read with Section 74(1) of CGST Act, 2017 read with Section 20 of IGST Act,

2017

Impose penalty under Section 74(1) of CGST Act, 2017 read with Section 20 of
iGST Act, 2017.

6

a

a

Q

3. The-said SCN was adjudicated vide the impugned order wherein;

Q Demand of ITC of Rs.12,25,849/- (CGST Rs.6,03,715/- + SGST Rs.6,03,715/- +

IGST Rs.18,419/-) was confirmed under Section 74(1) of CGST Act,

2017/Gujarat GST Act, 2017 read with Section 20 of IGST Act, 2017;

Demand of interest of Rs.1,96,757/- (CGST of Rs. 96,699/-, SGST of Rs. 96,699/-

& IGST of Rs. 3,359/-) was confirmed under the provisions of Section 50(3) of

CGST Act, 2017/Gujarat GST Act, 2017 read with Section 20 of IGST Act, 2017

Demand of IGST of Rs. 2,08,02,566/- was confirmed under the provisions of
sub-section (1) of Section 74 of CGST Act, 2017 read with Section 20 of IGST

Act, 2017 along with interest under the provisions of Section 50(3) of CGST

Act, 2017/Gujarat GST Act, -2017 read with Section 20 of IGST Act, 2017;

Penalty of Rs. 2,08,02,566/- was imposed under Section 74(1) of CGST Act,

2017 read with Section 20 of IGST Act, 2017;

Demand of tax amounting to Rs.65,534/- (CGST of Rs.31,907/-, SGST of

Rs.31,907/- and IGST of Rs.1,720/-) was confirmed under the provisions of
Sub-section (1) of Section 74 of the CGST Act, 2017/Gujarat GST Act, 2017 read

with Section 20 of IGST Act, 2017 alongwith interest under the provisions of
Section 50(1) read with Section 74(1) of CGST Act, 2017 read with Section 20 of

IGST Act, 2017;

Penalty of Rs.65,534/- was imposed under Section 74(1) of CGST Act, 2017

read with Section 20 of IGST Act, 2017.

a

a

6
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4. Aggrieved by the impugndd order, the appellant has preferred this appeal on

following grounds:

> Interest on reversal of ITC 'for non-payment of consideration along with tax to
the suppliers within 180 days

ITC is not reversible under second proviso to Section 16(2) and thqrefo LQ, no

interest is payable. Section 16(1) of CGST Act provides that.iKe '+gi.+eFjq

fi(' ),,:.ii ~-i;;
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F. No. GAPPL/CO]VI/GSTP/69/2023

person is entitled to avail fTC. Section 16 of the CGST Act is an enabling
section. Section 16(2) of the CGST Act begins with a non-obstante clause andI

inter alia, provides for the conditions for availing ITC of the tax paid on inputs/

input services and capital goods. Second proviso to Section 16(2) of the c(,ST

Act, inter alia, provides for reversal of ITC on account of non-payment to the

supplier of goods by the recipient within one hundred and eighty days from
the date of issuance of invoice. The proviso under consideration is appended

to sub-section (2) of Section 16 of the CGST Act. The said provision provides

for pre-conditions for availment of ITC. Here, the second proviso to section

16(2) of the CGST Act travels beyond the conditions prescribed/enlisted in
sub-section (2) clause (a) to (d). In other words, the proviso over-reaches the

conditions prescribed under Section 16(2) (a) to (d) and carves out an

additional condition which appears to be an overstep over the legislative

mandate. It is well settled law that a proviso must be limited to the subject
matter of the enacting clause. It is not a separate or independent enactment.

The show cause notice did not allege that the supplier of the appellant has not

paid tax to the Government. On a cohesive reading of clause (c) of Section

16(2) and the second proviso to section 16(2) of the CGST Act it can be

inferred that the rationale behind such conditions is that the tax charged in

respect of supply has been actually paid to the Government. In other words,

once the tax stands paid by the supplier, there cannot be a case for denial of
ITC of such tax. Even after introduction of point of taxation in March/April

2011, the provision of Rule 4(7) of the Cenvat Credit Rules, 2004 akin to
section 16(2) and the second proviso thereof were retained on statute book. In

other words, despite service tax becoming payable on accrual basis, the

condition of recipient paying the value of service along with tax to the service

provider was maintained on statute.

> Rule 37 of the c(,ST Rules contains the mechanism to effectuate the aforesaid

provisions. Now/ w.e.f. 01.10.20221 vide Notification No. 19/2022-Central Tax
dated 28.09.2022 the said kule 37 has been amended.

a

MhTdiRLFe–Harding
inwards10ITC pertainIng

supplies of which payment is not
made within 180 days from the
date of invoice shall be made in
Form GSTR-2.

3b–;;MRs–dTMmbe
made in the month immediately

following the period in which

limit of 180 days is crossed. Thus,

the provision requires addItIOn to
output tax liability onIY after 180

days and not before.

lentarrlerI

mm=rMo ITC

ining to inwards supplies of
not maderhich payment

180 days from the date of
invoice shall be made in Form

GSTR-3 B

s\carl

le month immediatelymade in
in whichfollowing le pe

imit of 180 days is crossed. Thus

the provision requires paYment

only after 180 dq,ys, and . .pot
before (f;::



F. No. GAPPL/COM/GSTP/69/2023

r (2), this
amount of ITC shall be added to

the output tax liability for the
month in which the above

disclosure is made.

\

payable from the date of availing
such credit till the date it is

added to output tax liability as

above

No such provision

a

under Section 50

From the above it can be understood that Rule 37, as stood before the

amendment (period up to 0:L.10.2022), required the taxpayer to make disclosure

regarding ITC pertaining to inwards supplies of which payment is not made

within 180 days from the date of invoice in Form GSTR-2. The Central

Government, vid e Ba©tification :19/2017-CT dated 08.08.20:17 and

Notification No. 20/2017-CT cta{ed 08.08.20:17, extended the last date for

filing GSTR-2 and GSTR-3 for the period July, 2017. Thereafter, the Central
Government vide Notification No. 29/2017-CT dated 05.09.2017, Notification

No. 30/2017-CT dated 11.09.2017 and Notification No. 54/2017-CT dated

30.10.2017 again extended the last date for filing returns under GSTR-2 and

GSTR-3 for the abovement:toned period. At last, the Central Government, vide
Notification No. 58/20:17:CT dated 25.£Z.2€}:17, declared that the date for

filing returns under GSTR-2 and GSTFI-3 for the period July, 2017 to March, 2018

shall be notified subsequently. The same was ratified in Notification No.
72/2017-CT dated 29.:12.20:L7. Further, w.e.f. 0:L.01.2021, the return in Form

GSTR-2 & GSTFl-3 have been deleted from Rule 60 and Rule 61 respectively.

Thus, the said return never came into effect for the disputed period. Thus, it can

be understood that the mechanism to make disclosure in terms of Rule 37 never

came into force and therefore, the iTC cannot be denied to taxpayer for non-

availability of mechanism by the Government. Thus, the demand for reversal of
ITC due to non-payment to vendor within 180 days is bad and arbitrary. Hence,

the appellant is not required to reverse the ITC and consequently, no interest is

payable.

> Without prejudice, no interest is payable: Rule 37(3), during the disputed

period,//7 Mr alia, provides that the interest shall be payable at the rate notified
under Section 50(1) from the date of availment till the date on which the said

amount is added to the output tax liability. Sub-section (1) of Section 50 is
applicable when the person fails to pay tax. In the instant case, there is no

unpaid tax. The dispute pertains to reversal of ITC due to non-payment of
consideration to the supplier. Thus, the provisions of Section 50(1) would not be

attracted and the appellant is not be liable to pay interest, if any, under the said

provISIon.

On perusal of Section 50(3), it appears that interest on ITC avail

wrongly shall be leviable uhder Section 50(3). However, Sect:i



F. No. GAPPL/COM/GSTP/69/202:

prescribe for payment of interest for scenarios falling under second proviso to

Section 16(2). Also, neither second proviso to Section 16(2) nor Rule 37 provides

for payment of interest under Section 50. Rule 37 only stipulates that interest

would be levied at the rate notified under Section 50(1). Therefore, the provision
referred to Section 50 only for limited purpose of borrowing the rate at which

interest would be payable. Reliance placed in the case of Mahirldra &
Miallineira Ltd v. Union of india - 2022-.TIC)L-:1319- F{C-MUM-CtJS. Wa

interest can be levied on reversal of ITC, if any, in terms of proviso to Section

16(2) of the CGST Act.

> The show cause notice has calculated interest from the date of invoice of the

supplier. The appellant submits that, assuming whilst denying that the interqst: is

payable on reversal of aforesaid ITC, the calculation/ computation of interest in

the show cause notice. as confirmed vide impugned order is incorrect for the

reason infra. In terms of section 16(2), the taxpayer is entitled to take ITC subject
to satisfaction of conditions' (clauses (a) to (d)) laid under the said section. Thus,

on receipt of invoice, a taxpayer can avail rTC of GST paid by the supplier. The

second proviso to Section 16(2) of the CGST Act inter alia, provides that the

recipient/taxpayer shall pay the value of supply along with tax thereon to the

supplier within a period of one hundred and eighty days failing which amount

equal to ITC availed by the recipient shall be added to his outPut tax liability,
along with interest thereon, in such manner as maY be prescribed. The

provisions of Section 50(3) of the' CGST Act can be invoked only when the
assessee avails and utilize the ITC wrongly. Thus/ FTC pertaining to invoices for

which payment is being made after 180 days can be said to be availed wrongIY

after completion of 180 days only. Thus/ the interest, if any, is payable only after

completion of 180 days.

If the interpretation canvassed by the department is to be accepted, then, the

specific provision of Section 16(2) of the CGST Act and the language employed
therein which provides for the time period of one hundred and eightY daYS for

p,ym,.t w',.Id b,,',m, „d,.d,.t. F.'th'r, even Rule 37(3) p'ovides that th?
in&rest is to be calculated from the date of availment. Therefore, the interest

calculated in the show cause notice from the date of invoice of the vendot has

no legs to stand. Rule 37(3) of the CGST Rules' inter alia' pFOvides for the tIme

period for which interest liability is to be calculated. However' no suc? timE

period is provided under the parent act. The said rule goes beyond the act

w h i c h i s : a :b;= ;: 1= ::=;se ;ii:: : o;//E:::; inJ/: e;;}= = s :f h (M 2ozOn rJan

Ef 4 i1gIIr = Jh:jrIE::I:I:IT: rV1 r ( i O O O ) 5 S e e 4511

:L a EuIT!;Ih a:; L a: nB: :a : 1 : : S t::re::o::= :::?) : :::u : a : t a n d
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F. No. GAPPL/COM/GSTP/69/2023

charge/demand interest for the initial period of one hundred and eighty days.

No revenue loss is sustained by department on account of availment of ITC and

its reversal, later on, without utilizing against output tax liability. Therefore, to
the extent the ITC is not utilized, no interest is leviable. As per sub-section (3) of

Section 50 read with Rule 88B (3), the liability to pay interest would arise only if

the credit is utilised. Section 50 read with Rule 88B (3) clearly stipulates

that:interest for the wrongly availed and utilised ITC shall be calculated for

period starting from date of utilisation said wrongly availed credit to dateof
reversal of such credit. So, if the taxpayer's balance of credit is always more than

the amount required to be reversed now, due to non-payment of consideration

within 180 days, no interest liability would arise or interest will be payable only
to the extent of iTC utilized. Hence, in view of the above submissions the

appellant submits that the computation of interest in the show cause notice is
incorrect and therefore, impugned order, confirmed the said demand, is liable
to be set aside.

+>

> Section 50(3) of the CGST Act provides for interest on undue or excess claim of

ITC. Interest under Section 50(3) of the CGST Act can be levied only if there is an

undue or excess claim of ITC under Section 42(10) or if there is an undue or

excess reduction in the output tax liability under Section 43(10) of the CGST Act.

In other words, the interest under Section 50(3) of the CGST Act Ian be levied

on the tax/ ITC payable due to mismatch in the return filed by the recipient and

the supplier. However, in the instant case, there is no undue or excess reduction

in the output tax liability as explained supra. Hence, provisions of Section 50(3)

of the CGST Act would not be attracted to the facts of the present case. Hence/

on this count too, the impugned order is liable to be set aside.

> Without prejudice, during the period of dispute, the appellant had balance in

electronic credit ledger and. therefore, no interest can be levied under Section

50(1) of the CGST Act. The provisions of Section 50(1) of the CGST Act

prescribes the provision of interest on delayed payment of tax. The said proviso
to Section 50(1) was inserted vide Section 100 of the Finance Act, 2019 notified

on 25.08.2020 vide Notification No. 63/2020-C.T„ dated 25.08.2020/ w.e.f. lst
September, 2020. However, before notifying the above proviso, the GST Council

in its meeting held on 14.03.2020 recommended interest to be charged on the
net cash tax liability w.e.f. lst July, 2017 and accordingly, recommended the

amendment of Section 50 of the Act retrospectively w.e.f. lst July1 2017.

Thereafter, CBIC, vide its instructions in Letter F. No. CBE(_-20/01/08/2019-(,ST

dated 18.09.2020, instructed the GST officers to recover interest only on the net

cash tax liability (i.e. that portion of the tax that has been paid by debiting the
electronic cash ledger or is payable through cash ledger). Thereaft.err vide

Section 112 of the Finance Act, 2021, retrospective effect was given to the

proviso. Thus, the assessee had to pay interest only on the portion of liability
payable through cash. In the present case, the appellant, during the period of

dispute, had sufficient balance in its electronic credit ledger. In other words, the

appellant had availed ITC but not utilized the same for dis$$Fy{;g]ssJ liability.
THi
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Her'.ce' no interest can be demanded from the appellant. Copy of th, ,1„t,.„i'
credit ledger for the disputed period is annexed herewith for reference.

iSSUE NO. 2:

>

A1::1 :
The Government of India No. 1/ through Central Board of Indirect Tax 8;

Customs' vide Notification No. 3/2018-CT dated 23.01.2018 inserted impugned
sub-rule (iO) to Rule 96 of the CGST Rules, with „t„,p,,ti„ ,ff„t },.m
23'10'201'7' From perusal of the above provision, it can be understood that Rule

96(10) clearly recognizes two parties viz. "person claiming refund., and thi
supplier' who supplies availing benefit under the given noti$c...ationsr to the

person claiming refund". Hence, initially the restriction was appli,,..able only if the
supplier avails the benefit and not the recipient (i.e. the exporter). fun_her,

Clrcular No.'45/19/2018-GST, dated. 30.05.2018 at Para 7 clarified as under with
regard to applicability of Rule 96(10):

Sub-rule (:LO) of Rule 96 of th, CGST R.i„ „,k, t. p„„.t ,.
3xporter/ WbaE%he benefit of

cM_D@LabrB under which they supply goods without .
paYment of tax or at reduced rate of tax, from exporting goods under

paYment of integrated tax. This is to ensure that the exporter does not

Jtilise the input tax credit avaiied ori other domestic supplies received

for making the paYment of integrated tax on export of goods."

The above Circular clearly establishes that the supplier and an exporter are two

different persons and the restriction shall apply only if such exporter receives

the goods from a supplier who avails the benefit of the given notifications on

his outward supply. Hence, the present case is clearly not covered by the
restriction placed under Rule 96(10) as it existed till 08.10.2019. Vide Notification

No. 54/2C)18-CT dated 09.iO.2018 (coming into effect from 09.10.2019)/ Rule

96(10) of the CGST Rules was substituted. It can be understood that Rule 96(10)

of the CGST Rules, 2017 came into effect from 23.10.2017 and was substituted

vide Notification No. 54/2018-CT dated 09.10.2018. Rule 96(iO) provides a class

of person who cannot claim refund of IGST paid on export of goods or services.

The said class includes the person availing benefit of Notification No. 79/2017-

Customs dated 13.10.2017. In other words, Rule 96(10) of the (-GST Rules

restricts the exporter or zero-rated supplier from claiming refund of IGST where

such exporter or zero-rated supplier has procured inputs under the above
notification. The above Rule is ultra-vires to the extent it disallows refund of

IGST paid on exports where- such exporter or zero-rated supplier has procured

inputs in terms of the above notification for the reasons explained infra. So,

export of goods is a zero-rated supply. Further, in terms of sub-section (3) of

Section 16, a registered person making

supply goods or services or both under
payment of IGST. The department can

11
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and procedure for export under bond or LUT or on payment of IGST. The

provision nowhere creates an exclusion of a class of exporters from claiming

refund of IGST paid on exports subject to availment of a particular notification.

Even Section 54 of the CGST Act contains no provisions empowering the

department to direct/ mandate the taxpayer/ exporter to not claim refund of
IGST paid on export of goods. Here, the Rule 96(10) places / prescribes a

substantive condition which is not present under the statute. The said rule lacks

legislative competency, is wholly beyond authority of law and in complete

violation of provisions of section 54 of the CGST Act, 2017 and section 16 of the

IGST Act, 2017. In view of the abov e submission, Rule 96(10) of the CGST Rules,

2017 is ultra-vires to the CGST Act, 2017 and IGST Act, 2017 and therefore, the

demand based on such ultra-vires provision is liable to be quashed and set
aside

> N©tificati©rt 54/20:L8-CT is prospective in nature : The government of
india, through Central Board of Indirect Tax & Customs (CBIC), vide Notification

No. 3/2018-CT dated 23.01.2018 inserted impugned sub-rule (10) to Rule 96 of

the CGST Rules, with retrospective effect from 23.10.2017. Thus, it can be

understood that Rule 96(10) clearly recognizes two parties viz. “person claiming

refund" and the "supplier, who sup'plies availing benefit under the given

notifications, to the person claiming refund". Hence, initially the restriction was

applicable only if the supplier avail-s the benefit and not the recipient (i.e. the
exporter). Vide Notification No. 39/2018-CT, dated 04.09.2018, sub-rule

(10) was again substituted. From perusal of the above notification, it can be

understood that the rule now provides that the refund of IGST on export shall

not be available to exporter if.:

(a) the benefit of Notification No. 48/2017-CT, Notification No. 40/2017-

CTR or Notification No. 41/2017-1TR has been availed on the supplies

made to the exporter;

(b) the benefit of Notification No. 78/2017-Cus. or Notification No.

79/2017-Cus. has been availed by the exporter.

The rule was amended retrospectively. The aforesaid amendment endangered

all the refund claims of the exporters who imported goods without payment of
IGST under Notification No. 78/2017-Cus. or Notification No. 79/2017-Cus. At

one end, the exporter’s refund claim would become invalid and at the other

end, the exporter would be ineligible to avail ITC beyond 30.09.2018. To put an

end to this imbroglio, again this rule was retrospectively amended (w.e.f.

23.10.2017) vide Notification No. 53/2018-CT dated 09.10.2018. The position

prevailing post Notification No. 3/2018-CT was restored. Simultaneously,
Notification No. 54/2018-CT dated 09.10.2018 was also issued. The notification

is identical to Notification No. 39/2018-CT but was not retrospective. In other
words, Rule 96(10) of the CGST Rules amended vide Notification 39/2018-CT

was rescinded vide Notification No. 53/2018-CT and the said provision was

given effect prospectively w.e.f. 09'.10.2018 vide Noti j.ea'(bn -FNq',,J4/2018-CT.

Thus, the refund claims made before 9.10.2019/\'g'ha'ii:!Ed\]. aV,erned by
iF i, +;iI,;;. I \Is q
I L=4 1;' ' :! # }R R
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Notification No. 53/2018-CT i.e. the original position wherein the bar is with

respect to the suppljer only and claims made on or after 09.10.2018 shall be

governed bY Notification No. 54/2018-CT i.e. the amended position wherein the

bar is with respect to the imports (under notifications 78/2017_C'us 79/2017_

Cus) bY the exporter himself. Hence, the refund claimed by the Appellant during
November 2017 to October 2018 does not fall within the purview of bar under
Rule 96(10) of the CGST Rules as inserted vide Notification No. 54/2018_ CT.

Further, vide Notification No. 54/2018-ct the department is taking away the
right to claim refund of the class of persons. The retrospective implementation

of the Rule 96(10) will take away the accrued right of the Appellant. . The

appellant never contended that they have not claimed exemption of iGST on

import of inputs. However, the retrospective insertion of explanation to Rule

96(10) does not make the. Notification No. 54/2018-CT dated 09.10.2018 as

retrospectlve' As explained supra/ the Rule 96(10), as inserted vide Notification

No. 3/2018-CT, was same from 23..10.2017 to 08.10.2017. The insertion of
explanation does not make any difference to the present case. The insertion of

explanation does not mean that Rule 96(iO), as was prior to amendment vide

Notification No. 54/2018-CT, included recipient who have claimed benefit under

Notification No. 79/2017-Cus. The explanation merely cla rifies that the

restriction under Rule 96(10) shall not be applicable on the person who had not
claimed exemption from IGST under the specified notifications therein.

However, as stated above, the restrictions under Rule 96(10) of the CGST Rules1

2017, from 23.10.2017 to 08.09.2018, provided that the supplier should not have

availed the benefit under the specified notification. However, the appellant is a

recipient and not supplier. Thus, the restriction, if any, shall be applicable post

amendment to Rule 96(10) of the CGST Rules vide Notification No. 54/2018-CT.

The Ld. Joint Commissioner has misconstrued the submissions of the appellant
on the decision of Hon’ble Gujarat High Court in Cosmo Films (supra). The

appellant submits that the said decision is taken into reconsideration by the

Hon’ble Gujarat High Court in the case of Zaveri gt Ca Pvt. Ltd. be Union of
India - 2020-TIOL-2246-HC-AHM-GST. Thus, the issue is subjudic.e and not

attained finality. Hence, reliance on.the decision of Hon’ble Gujarat High Court

in cosmo Films (supra) is incorrect. In view of the above submissions, the

Appellant submits that the Rule 96(10), as amended vide Notification No.

54/2018_CT dated 09.1_0.2018 is prospective in nature. Hence, the refund

granted prior to such amendment cannot be treated as viotative of Rule 96(iO).
Hence/ the impugned order/ to the extent it confirmed the demand for the

period December 2017 to October 20181 is liable to be quashed and set aside.

> Withoutpreiuclice, Rules cannot overstep the Parent act: The Appellant

submits that the provisions of parent act i.e.I Section 16 of the IGST Act. 2017

and Section 54 of the (.--,GST Act/ 2017/ allow the Appellant to claim refund /
rebate of taxes paid on exports. There is no condition or impediment prescribed

under the above said provisions. HOweVerI vide NoH$9+bre,ny/2018-CT, the

department has brought impediments in the forn/@;@FWvnALunder rules

which is impermissible in 'law. The provisions cFp{fina$$}h }%\parent Act

13
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pertaining to claim of refund / rebate in case of zero-rated supplies did not
envisage any conditions /restrictions for claiming refund / rebate. Such

restrictions cannot be introduced through the rules unless specific powers for

such purpose have been granted. Neither Section 16 of the IGST Act / 54 of the

CGST Act nor the rule making powers envisages any authority in the delegated

legislation to impose such condition. In view of the above, the amended Rule

96(10) is bad in law and the demand based on such provision is liable to be

quashed and set aside.

> Entire proceeding is Revenue Neutral: No demand of recovery of refund can

lie in as much as the entire exercise is revenue neutral. Assuming, the Appellant

has erroneously claimed refund of IGST paid on export of goods, as alleged by

the department, the Appellant will be entitled for re-credit of IGST paid through
ITC. Hence, there is no revenue implication, whatsoever, in the instant case. In

such a situation, the demand/ recovery of refund granted of cannot survive.

iSSUE NO, 3:

> Reversal of common ITC attributable to High Sea Sale: High Sea Sale is a non-

taxable supply and not ’exempt supply’. Therefore, provisions of Section 17(3)

of the CGST Act are not applicable on High Sea Sale transaction. The CGST Act

and IGST Act do not define the term high seas. Even the Customs Act make no

mention of it. Therefore, it is necessary to refer general meaning of 'high seas'.

The Duhaine's Law Dictionary describes it as "the open oceanr not part ofMe

exclusive economic zone, territorial sea or internal waters of any State."

According to Articie I of the UN Convention on High Seas/ "The terms ’high
seas' means all parts of the sea that are not included in the territorial sea or in
the internal waters of a State." Arti<.[e 86 of the United Nations Convention on

Ehe Law of the Sea (UNCLOS) refers to high seas as " all parts of the sea that

are not included in the exclusive economic zone, in the territorial seas or in the

internal waters of a State, or in the aKhipelagic waters of an archipeiagic State

."Article 87ibid adds -" The high seas are open to all States, whether coastal or
land- locked :

> A High Sea Sale is a sale of goods by a consigneef named in the relevant bill of

lading, to another buyer while the goods are enroute to their eventual

destination. A high sea sale does not mean that sale transaction must be made

while the vessel carrying the cargo is still on high seas. It can be made any

time after the vessel has crossed the territorial waters of the exporting country

but before it enters the territorial waters of the importing country. For any
transaction to be accepted as a High Sea Sale, it must be made before the

import general manifest aGM) is filed under Section 30 of the Customs Act.

1962 and supported by appropriate documentation necessary for Customs

clearance. In terms of Section 7(2) of the iGST Act goods imported into India
is treated as ’inter-state supply' and therefore/ leviable to IGST in terms of

Section 5 of the IGST Act read with Section 3 of the Customs Tariff Acl 1975

In terms of the IGST Act, import of goods into Indial i.e. the,(lsluTiF;O:iF.untit
/

r !!!<'i} li:,:''<\IIS
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+' GS.T council has de liberated the levy of Integrated Goods and Services Tax

)n high sea sales in the cape of imported goods. The council has decided that

:GST on high sea sale (s) transactions of imported goc)dsl whether one or

nultip ie, shall be levied and collected only at the time of impoRation i.e.'=in
:he import declarations are filed before the Customs authorities for the

:Tstoms dearance pL'rpoges for the fir't time. Fun.he,, ,al,, ,dditi.n a„„i.g
n each such high sea saie shall form part of the value on which K,ST-is
collected at the time of clearance."

The CBIC clarified that in respect of high seas sale of imported goods, iGST

would be levied onIY once/ at the time of customs clearance, The High Sea Sale

IS neither suppIY of goods or services. The same is evident from Entry 8(a) of
Schedule in of the CGST Act. The sadIe was inserted vide Section 32 of ;he c(IST

(Amendment) Act' 2018 (No. 31 of 2018). Recently, the Central Government

vide Clause 142 of the Finance Bil1/ 2023/ proposed to give the above

amendment effective from 01.07.2017. Thus, the legislative intent was to treat
the High Sea Sale as not a supply leviable to i(,ST.

e
I

I

i

;

>
Section 2(47) of the CGST Act defines exempt supply, the exempt supply means

suppIY which attracts nil rate of tax or supply exempt under Section 11 of the

CGST Act or Section 6 of the IGS.T Act and includes non-taxable supply. In terms
of Section 2(78) ’'non-taxable supply" means a supply of goods or services or
both which is not leviable to tax under this Act or under the Integrated Goods

and Services Tax Act. In other words, supply of petroleum crude, high speed

diesel, motor spirit (commonly khown as petrol), natural gas and aviation

turbine fuel is a non-taxable supply. The central government ha§ power to

exempt supply under Section 11 of the CGST Act or Section 6 of the IGST Act.

These supplies shall be leviable to tax. A transaction not leviable to tax cannot

be exempted from levy. The High Sea Sales is neither supply of goods or
services, the same cannot be treated as 'supply'. Thug,...th_e.tr,qnsaction which is

not a 'supply’ does not fall within the ambit of/’€k4hpt]a$'V’. Hence, the
provisions of Section 17(3) of the CGST Act car,q&$fe iDa qd\bIB’VcabIe to thet ' I 'KH'A Id: lb hI !

";'=;“:'" :'“'M"g H:gh s'; s;";' I" "'” t#/%D:Iy;'=:"’ "'
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appellant is not liable to reverse ITC in terms of Section 17(3) of the CGST Act
read with Rule 42 of the CGST Rules, 2017.

> Section 74 is not invokab16 in the present case:. In fact, the appellants

under bonafide belief that they are entitled to refund & ITC for the reasons

mentioned hereinabove. Thus, the invocation of section 74 is bad in law. The

show cause notice as well as the impugned order proceeds on assumptions and

presumptions. No evidence has been brought on record by the department in

support of their allegation on suppression of facts on part of the appellant. No

such act on part of the appellant is forthcoming on record. In absence of any

tangible evidence, the appellant submit that the allegation of suppression is

factually incorrect. The app911ants are registered with the GST department and

have paid GST as applicable during the period in dispute. The appellants have

duly disclosed the ITC availed in its GST returns. The refund claim has been

verified and sanctioned by the proper officers. Hence, in such circumstancesl the

appellants submit that the-allegation of suppression of fact is unsustainable.

Further, the show cause notice has been issued pursuant to audit conducted by

the department. Thus, there cannot be any allegation of suppression on the part
of the appellant. Hence, the provisions of Section 74 have been invoked in an

arbitrary manner and therefore, the impugned order is liable to be quashed and

set aside. The appellants were under a bona$de belief. It is well settled that non-

disclosure of information not required to be disclosed under law, does not

amount to suppression. Hence, there can be no allegation of suppression of
facts in the present case. . The appellant rely upon decision of the Hon'ble

Supreme Court in the case of Continental Foundation v/s CCE 2007 (216) ELT

177 (SC), wherein the Hon'ble Apex Court has held as under:

were

10. The expression '’suppfession" has been used in the proviso to Section IIA
of the Act accompanied by very strong words as ’fraud’ or "collusion" and,

Iherefore, has to be construed strictly. Mere omission to give correct
informati©n is not suppression ©f facts unless it was deliberate to stop
the paYment of duty. Suppression means failure to disclose full information

with the intent to evade payment of duty. When the facts are known to both

he parties, omission by one party to do what he might have done would not

render it suppression. When the Revenue invokes the extended period of

limitation under Sec{iop 1:IA the burden is cast upon it to prove
suppression of fact. An incorrect statement cannot be equated with a

willful misstatement. The latter implies making of an incorrect statement with
the knowledge that the statement was not correct.

(emphasis supplied)

> No penaltY can be imposed on the appellant The appellants are not liable to

pay GST or reverse ITC and not liable to pay interest and have rightly claimed
refundl the appellants cannot be subjected to penalty under section 74(i) of the

CGST Act,2017. Where there is no demand of duty/ penalty cannot be imposed

- Coolacie Beverages Limited (2804) 172 ELT 451 (All}.__The appellants rely
upon the following decisions in support of the aboves8'b6d§siih:\

\:L
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a'

b.

C'

d.

e.

CCE V/s Sawp Tanneries Limited 2005 (184) ELT 217 (T)

CCE V/s Explicit Trading 2004 (169) ELT 205 (T)

Goyai M. G Gases Ltd V/s CCE 2004 (168) ELT 369 (T)

Kanthuria Portfolios v/s CCE 2003 (158) ELT 355 (7)

Goenka Woolen Mills V/s CCE 2001 (135) ELT 873 fT)

> No interest can be irnposec! on the appellant under Section 50(1) of {he

CG ST Act, 2017: The appellant submits that for the reasons explained supra,

interest under Section 50 of the- CGST is not chargeable. When the tax

demanded itself is not payable by the appellant, interest under Section 50(1) of
the CGST is also not chargeable.

t

5. Personal Hearing in the case was held on 28.11.2023. Shri Anshdl Jain,

Advocate and Shri Dhiren Soni, Chartered Accountant appeared for personal hearing

on behalf of the appellant. They reiterated the contents of the written submission and

requested to allow their appeal.

6. 1 have carefully gone through the facts of the case available on record,

grounds of appeal in the appeal memorandum, oral submissions made during

personal hearing, the impugned order passed by the adjudicating authority and other
case records. The issue before me for d6cision in the present appeal is whether the

demand of interest on delayed reversal ITC, reversal of erroneous refund of IGST

taken & inadmissible ITC availed on exempted supply, confirmed alongwith interest,

and penalties vide the impugned order passed by the adjudicating authority in the
facts and circumstances of the case is legal and proper or otherwise.

6.i in Revenue para-If interest was demanded on non-reversal of input tax credit

on late payment of consideration of inward supply of goods/services made after 180

days. It was observed that the appellant had made payment to some supplier for the

period July 2017 to March 2020/ towards the value of supply alongwith tax thereon
after 180 days/ hencer the iTC wrongly availed amounting to Rs.12,25,849/- was

demanded and recovered from them under Section 74(1) of CGST Act, 2017/ Gujarat

GST Act 2017 read with Section 20 -of 1(,ST Act 2017. As the appellant has

subsequently paid to the supplier the value for the suppIY of goods including tax' the
said ITC appears to be adjusted against the proposed demand of ITC' The SCN

a}l'eges that the appellant was also liable to pay interest amounting to i\s':L'96,757/-
under Section 50(3) of the c(.,ST Act/ 2017/Gujarat GST Act, 2017 read with Section 20

of IGST Act, 2017.

6.2 The appellant howeverr claim that Rule 37 before the amendment (period UP

to 01.10.2022)/ required the taxpayer to make disclosure regarding ITC pertainlng to_

inwards supplies of which payment is not made within 180 days from the date. of

i)II;I"i;:'IIi’*I/: IT;i)~::*T:*Ii:ifli+jiF:'~;i
.. ~qC’-'b : 4- '"/
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54/2017-CT dated 30.10.2017 again extended the last date for filing returns under

GSTR-2 and GSTR-3 for the abovementioned period. Lastly, the Central Government,

vide Notification No. 58/2017-CT dated 15.11.2017, declared that the date for filing
returns under GSTR-2 and GSTR-3 for the period July, 2017 to March, 2018 shall be

notified subsequently. The same was ratified in Notification No. 72/2017-CT dated

29.12.2017. Further, w.e.f. 01.01.2021, the return in Form GSTR-2 & GSTR-3 have been

deleted from Rule 60 and Rule 61 respectively. Thus, the said return never came into
effect for the disputed period. Thus, the mechanism to make disclosure in terms of

Rule 37 never came into force and therefore, the ITC cannot be denied to taxpayer for

non-availability of mechanism by-the Government.

6.3 To examine their above contention, relevant text of Section 16, is reproduced

below;

SECTION 16. Eligibility and conditions for taking input tax credit. – ( 1) Every registered
person shall, subject to such conditions and resa-ictions as may be prescribed and in tha manner

speeDed in section 49, be entitled to take credit of input tax charged on any supply of goods or
services or both to him which are used or intehded to be used in the course or $trthe1'art.ce of his
tmsiness and the said amount shaH be credited to the electronic credit Ledger ofsuch person.

\

(2) Notwithstanding anything contained in this section, no registered person shaH be entitled to the

credit of any in}mt tax in respect of any supply of goods or services or both to him unless, –

(a) he is in possession of a tax invoice or debit note issued by a supplier registered under this Act,
or StICk other tax paying documents ag may be prescribed;

[(aathe detaiis of the invoice or debit note referred to in ) clause (a). has been jurnished by Me
supplier in the statement of outward supplies and such details have been communicated to the

recipient of such invoice or debit note in the manner spec$ed xvIder section 37;]

(b) he has receDed the goods or services or both.

Pxplanadon. – For the purposes of this clause, it shaLI be deemed that the registered person has
received the goods or, as the case may be, services –

G) where the goods are delivered by the supplier to a recipient or any other person on the direction
of such registered person, whether ac£ing as an agent or otherwise I before or during movement of
gdods, either by way of transfer of documents or title to goods or otherwise;

(ii) where the services are provided by the supplier to any person on the direction of and on account
of such registered person.]

[(bathe details of input tax credit in respect of the said ) supply comlvruydcated to such registered
person r£nder section 38 has not been restricted;]

(c) wbject to the provisions of [section 41 [+ + *] ]1 the tax charged in reSpect ofsuch s%ppb has

been actualIY paid to the Government, either in cash or through utilhatton of input tax credit
admissible in respect of the said supply; and
(d) he has furnished the return under section 39 :

Provided that where the goods against an invoice are received in tots or instaUmentsl the- registered
person shall be entitled to take credit upon receipt ofthe last tot or instal Intent .

Provided fanlwy that Iv}tere a recipient fails to pay to the suppLier of goods or services or both>

otlleY than the supplies on which tax is payable on reverse charge basis, the anzobuzt fOIyards the

value of suppIY along with tax paYable thereon within a period of one hrutdrec! and eighty days

from the date of issue of invoice by the suppLier, an amount egan! to the input tax credit al,aRea by

the Pecipient shall be Ipaid bY him a lo-ng with interest payable under section 50], in such manner as

may be prescribed :
It

=;i=1=“:;ill::;':H:a:IIi:al::::\:: v“==={:::;=}i:JsP:: ga:::f:K::::::,
with tax payable thereon / .B
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(Emphasis Suppiied)

6'4 in terms of the second proviso to'Section 16 above, where a recipient fails to
paY to the SUpplier of goods or services or both, other than the supplies on which tax

IS.Tayable on reverse charge basis/ the amount towards the value of suppIy along
with tax paYable thereon within a period of one hundred and eighty days from th:
datE ?f .issue of invd)ice bY the supplier, an amount equal to the input tax credit

availed bY the recipient shall be [paid by him along with interest payable under
sectIon 50]' in such manner as maY be prescribed. . Further, the reversal of iTC in case

of non-paYment of consideration is prescribed in Rule 37 of CGST Rule/ 2017.

6.5 Relevant text of Rule 37 is re-produced below;

R'versa1 of i"PUt tax wetlit in Rule 37 the case of non-pay,n,nt of co„shIa,„,ao,h ( 1) A ,.,gkt,',d
p,ersQ"’ wh? has w.ai led.qf inp”t tax credit a" '„ty inward supply qf gQQdS or sewices or b,th, b„tf,A,
to paY to the suPP liet theYeq£ du value of such s%PPtY along with the tax payable thereon, within the

ti"ne Iiwtit spec$ed in the second prTiso t, „,b-„di,„ (2) ,f „,ti.„ Id ,}„,n j„„kh ti, ;,;-,di;';/
such suppIYI the amount ©value rIot $aid and the amount of input tax credit avaHed ofpropori;annie to

stid1 c:mc>u"t "Qt paid to the wpplieF i" FORM GSTR-2 for the mo„M i„„„,did,b /otto,~hg th, p,'ic,d
oif one }mn&ed and eightY dqYS fom the date of the issue ofthe invoice :

Provided that the value qf guppbes made without consideration as speci$ed in ScheduLe i of the said Act

sTl:It be deemed t' have bee" p'lid=fc)* the p'“p'ses of the second proviso to ,ub-„,ti,n (2) ,rs,di.„

Provided further that the vaLue of supplies on account of any anlauyit added in accordance with the

ptc>visions oif clause (b) oif sub4eaion (2) of section 15 shall be deemed to have been paid for the
purposes of the second proviso to sxb-section (2) orsection !6.

(2)The amount of Input Tax Credit referred to in sub-rule (1) shall be added to the output tax tiabilily of
the registered personfor the month in which the details are/urMshed.

6}The registered person shall be liable to pay interest at the rate nott$ed under sub-secd.on ( 1) of
sec:tion 30 for the period starting from the date of avaiEng credit on such supplies tiLI ihe date b>hen

the amount added tO the OUtpUt tax liability, as mentioned in sub_ruLe (2)1 k paid.

The time limit speciBed in sub-section (4) V) of section 16 shall not appLy to a claim for re_availing of
anY credit, in accordance with the provisions of the Act or the provisions of this Chapter, that had been
reversed earlier."

6.6 in terms of Rule 37(1), the disclosure regarding ITC pertaining to inward

supplies of which payment is not made within 180 days from the date of invoice shall

be made in Form GSTR-2. This disclosure should be made in the month immediately
following the period in which limit of 180 days is crossed. Further. as per rule 37(2).

this amount of ITC shall be added to the output tax liability for the month in which

the above disclosure is made. And in terms of Rule 37(3), the registered person shall

be liable to pay interest at the rate notified under sub- section (i) of Section 50, from
the date of availing such credit till the date the amount added to output tax liability is

paid

6.7 From the facts of the case,..it is clear that the appellant has not paid the value

for supply of goods including tax amount to the supplier within 180 days. Therefore,

the iTC wrongly avaiIed amounting to Rs.12/25,849/- was demanded from them. The

appellant subsequently paid the value for suPPIY of goods including tax amount to
the supplier after 180 days and therefore the said payment was adjusted against the

proposed demand of ITC. However, the appellant gi£i:-,,poit...qischarge the interest

liability ,s „quired in Rule 37(3) ,nd claimed thaygCl__$b;g?:'i,q was ,mitt,d vide

'**';’'*:*e?'§ y';“''''"“(}#)
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6.8 1 have gone through Notification No.19/2022-CT dated 28.09.2022, 1 find that
the said sub-rule (3) of Rule 37 was omitted vide said notification and effective date

of notification was from the lst day of October, 2022. As the period involved in

Revenue para-1 covers period July, 2017 to March, 2020, 1 find that the amendment

introduced vide aforesaid notification in Central Goods and Services Tax (Second

Amendment) Rules, 2022 cannot be made applicable to the present case. Thus, at the

relevant period sub-section (3) of Rule 37 was in existence. I, therefore, find that the

appellant in terms of sub-rule (3) of Rule 37, shall be liable to pay interest at the rate

notified under sub-section (1) of section 50 for the period starting from the date of

availing credit on such supplies till the date when the amount added to the output
tax liability is paid.I

6.9 Another contention of the appellant is that the Central Government, vide

Notification No. 19/2017-CT dated 08.08.2017 and Notification No. 20/2017-CT dated

08.08.2017, extended the last daTe for filing GSTR-2 and GSTR-3 for the period July,

2017. Thereafter, the Central Government vide Notification No. 29/2017-CT dated

05.09.2017, Notification No. 30/2017-CT dated 11.09.2017 and Notification No

54/2017-CT dated 30.10.2017 again extended the last date for filing returns under

GSTFI-2 and GSTR-3 for the abovementioned period. At last, the Central Government/

vide Notification No. 58/2017-CT dated 15.11.2017, declared that the date for filing
returns under GSTR-2 and GSTR-3 for the period July, 2017 to March, 2018 shall be

notified subsequently. The same was ratified in Notification No. 72/2017-(-T dated
29.12.2017. Further, w.e.f. 01.01.2021, the return in Form GSTR-2 & GSTR-3 have been

deleted from Rule 60 and Rule 61 respectively. Thus, the said return never came into

effect for the disputed period. As the mechanism to make disclosure in terms of Rule

37 never came into force and therefore, the ITC cannot be denied to thdm for non-

availability of mechanism by the. Government. It is observed that government wide

various notification extended the time limit for filing GSTR-2. Howeverf their claim

that the return in Form GSTR-2 & GSTR-3 have been deleted from Rule 60 and Rule

61 respectively, hence, they are not liable to furnish the details of such supplies/ is not
acceptable. I also find that the amendment in Rule 60 & 61 was made w.e.f.

01.01.2021. As the period of dispute is prior to this amendment, the changes cannot

be made applicable. Thus, I find that in terms of Rule 37, they were required to
furnish the amount of value not paid and the amount of ITC availed on the amount

not paid to the supplier in Form-GSTR-2 within the stipulated period. Though the
amount of ITC was reversed by the appellant the same should have been done
alongwith interest.

F

I
6.10 Further, they also claimed that in terms of the provisions of Section 50(1)/ they

are not liable to pay interest on the reversal of ITC due to non-payment of
consideration to the supplier. It is observed that interest amounting to Rs. 1,96,757/-

has been demanded under the provisions of Section 50(1) of c(,ST Act 2017.

Relevant section 50 is re-produced below;

§qc{ian 50- interest on delayed payment of tax.-
a

C;
\
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6':1:E in terms of sub-section (i) abovel every person who is liable to pay tax in

accordance with the provisions of this Act or the rules made there under, but fails to

paY the tax or anY part thereof to the Government within the period prescribed/ sha11

for the period for which the tax or any pan thereof remains unpaid/ pay/ on his own/

shall paY inteFest at such mte' not exceeding eighteen per cent, as may be notified by
the Government on the recotnlnendations of the Council. i agree with the contention
of the appellant that interest liability on wrongly availed and utilized iTC shall not be

covered under sub-section (1). 1 find that the interest liability on wrongly availed and

utilized ITC shall accrue in terms of sub-section (3) above1 which was introduced vide

Notification No. 9/2022-CT dated 05.07.2022 and was brought into force w.e.f

05.07.2022. in the instant case, the period of dispute covers July, 2017 to March/ 2020/

however, the payment towards value of supply alongwith tax was made in the year
2018 to 2021 i.e. prior to introduction of sub-section (3) of Section 50 hence/ I find
that the appellant shall not be }iab Ie to pay interest as their case does not fall under
sub-section (1) of Section 50 either. Further, CBIC vide Instruction issued vide F. No.

CBEC-20/01/08/2019-GST dated 18.09.2020, stated that for the period 01.07.2017 to
31.08.2020, field formations may recover interest only on the net cash tax liability (i.e.

that portion of the tax that has been paid by debit:ing the electronic cash ledger or is

payable through cash ledger). Since, the demand of interest is on the ITC, the same

shall not sustain, in view of my above discussion and findings.

7. Under Revenue Para-2, it was observed that the appellant had availed the

refund of IC,ST paid on Zero Rated Supplies after availing benefit of exemption from

payment of I(’,ST along with BCD on the imported inputs and raw materials in terms
of Notification No. 79/2017-customs dated 13.10.2017 and thus, contravened the

provisions of Notification No.16/2020-CT dated 23.03.2020. The SCN alleges that in

terms of Rule 96(10) of the Central Goods and Service Tax Rules, 2017, the appellant

while availing refund of IGST paid on Zero rated Outward Supplies should not have

availed the benefit of Notification no. 79/2017-Customs )qBy, i,?;ie.2017' as was

clarified vide Notification No. 16/20;o-CT dated 23.9%'?:o)bfIa; Alpellant had

hill:~'";'*;=xh:';'”''£=*"“""';;:i'';gif;'8'!$}'""“"
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payment of IGST on the same. They further exported their final products and claimed

refund for those Shipping Bills. It appeared that the appellant is not eligible to refund

claim on which they have not paid IGST during the time of procurement of raw

material. The amount of erroneously taken refund is Rs.2,Q8,02,566/-

[Rs.1,66,74,795/- for the year 2017-18 (2.3.10.2017 to 31.03.2018) and Rs.41,27,771/-

for the year 2018-19] and the same was therefore proposed to be reversed/paid back

along with applicable interest and penalty.

I

7.1 The appellant however claim that Rule 96(10) of the CGST Rules, 2017 came

into effect from 23.10.2017 and was substituted vide Notification No. 54/2018-CT

dated 09.10.2018. They claim that Rule 96(10) provides a class of person who cannot
claim refund of IGST paid on export of goods or services. The said class includes the
person availing benefit of Notification No. 79/2017-Customs dated 13.10.2017 i.e. it

restricts the exporter or zero-rated supplier from claiming refund of IGST where such

exporter or zero-rated supplier has procured inputs under the above- notification. The

above Rule is ultra-vires to the extent it disallows refund of !GST paid on exports

where such exporter or zero-rated suppli9r has procured inputs in terms of the above

notification for the reasons explained infra. They claim that Section 54 of the CGST

Act contains no provision empowering the department to direct / mandate the
taxpayer/ exporter to not claim refund of IGST paid on export of goods. Thus, the

substantive condition prescribed in Rule 96(10) violates the provisions of Section 54

of the CGST Act, 2017 and Section 16 of the IGST Act, 2017.

7.2 To examine their claim relevant text of Section 96(iO) of the CC,ST Act is re-

produced below;

Rule 96- Refund ofhttegrctted tax paid on goods 1 lot selvices] exported out of India.-

XXXX

13 [(10) The persons ctaindng refund of integrated tax paid on exports of goods or saryjces shouLd not
have

;[ Q: e S;2% 1 ?!#::rSa: 1r:bpI?!!! dhl:=db e:f#egt 1itjh %;F::JbeJ i:nI ;VI :f Viii sY:ihj= ?{erE::::t:d£f CPikit
Extraordinary, Part ii, Section 3, Sub-section (i), vicie ma IIber (J.S.R 1305 (E)> dated the 18th. Octoberi
2017 except so far it relates to receipt of capital goods by such person against Export Pronro tion Capital
Goods Scheme or not$cation No. 40/2017-Cen.tra! Tax (Rate), dated the 23rd Octobel'1 20 17+ published
in the Gazette of india, Extraordinary, Part II, Section 3, Sub-section (i)I vide number G.s.R 1320 (E),
dated the 23rd October, 2017 or not$cation No. 4} /2017-Integrated Tax fRate}1 dated the 231,d octob ar,
2017, pubLished in the Gazette of India, ExtraordMaly, Part II1 Section 37 Sub_section (at vide number
G.S.R 1 321 (E), dated the 23rd October, 2017 has been avaited; or

=F

\

(b> mailed the benqnt under not$cation No. 78/2017-Customs, dated the }3th October, 20}7, published
in the Gazette of India, Extraordinary, Part II, Section 31 Sub-section (i)I vide nuwrber G.s.R- 1272 (E),
dated the 13th October, 2017 or notification No. 79/2017-Customsl dated the 13tlt October, 201-7.

published in the Gazette of India, Extraordinary, Part II, Section 31 Sub_section (i)1 vide ltuntbei.
G.S.R 1299 (E), dated the 13th October, 2017 except so far it relates to receipt of capRa{ goods by such

person against Export Promotion Capital Goods-Scheme.]

1.

[Expkma6on. - For the purpose of this sub-rule, the beneft of the noti$cations nteyrtjoyted therein shall
1

not be considered to have been availed only where the registered person has paid Integrated Goods and
Services Tax and Compensation Cless on inputs and has avaited exemption of only Basic Customs Dub,
(BCD) rnder tile said notifIcations.]

•f 1:k

ndIn•

fi;t.: TILTIT)?~\
::{I;,IL;i,I
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7.3 Rule 96(10) above places restrictions on exporters from claiming refunds on

iGST paid for exports if the export:ers themselves or their suppliers have availed the

specified benefits \ride the notifications mentioned in the provision. The rule restricts

three classes of exporters, such as advance authorization license holders, export

oriented units, and merchant exporters from claiming a refund on payment of IGST

after exporting finished goods or services, if such exporters themselves or their

suppliers have availed the benefit of any of the notifications .specified under Rule

96(10).

7.4 CBIC vide Circular No. 45/19/2018-GST, dated 30-5-2018, at Para-7, while

clarifying the scope of Rule 96(10) stated that;

“7, What is the scope of the restriction imposed by rule 96(10) of the CGST Rulesr
regarding non.avaiiment of the benefit oi notification Nos. 48/2017-Central TaxI
d;ted tile 18_ IO_20171 40/2017_Central Tax (Rate). dated 23-10'2017. 41/2017-
{nibgrated Tax (RateyI dated 23_10_20171 78/2017-Customs, dated 13-10'2017 or
79/–2017-Customs, dated 13-tO-2017?

)

le

7.1 Sub_rule (10) of rule 96 of the c(,ST Rules seeks to prevent an exporter, who is
re(.,eMng goods +rom suppliers a.vailing the benefit of certain specified notifications und.er

integrated tax on export of goods.

7.2 However1 the said restriction is not app{icab Ie to an exporter who p?s prc)culed go9Sis
+Ford -;fbi;!i£l;'who–-haQ–e– hot availed ag Gene$.ts .of the specified not}fica}ions for making p

';; iii;e :ABb;-ao;)a-s ;{thout payment of tex or at reduced rate of tax'

'apply to ;uch inward suPP ties of an expoRet'

7.5 SimilarI% in C.B.I. & C. Circular No. 59/33/2018-GST. dated 4-9-2018' it further
clarified that;

“ 5. Scope of rule 96( IV of the CCST Rules :
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then Y also will not be eligible to claim refund of integrated tax paid on export of goods or
services.

5.2 Overall, it is clarified that the restriction under rule 96(10) of the CGST Rules, as amended
retrospectively by notification No. 39/2018-Central Tax, dated 4-9-2018, applied only to those
purchasers/importers who are directly purchasing/importing supplies on which the benefit of
Certain notifications, as specified in the said sub-rule, has been avaited."

7.6 However, Rule 96(10) was amended vide Notification No.16/2020-CT dated

23.03.2020 wherein an explanation was inserted with retrospective effect from
23.10.2017. Text of the explanation is re-produced below;

"Explanation. - For the purpose of this sub-rule, the benefit of the notifications mentioned

therein shall not be considered to have been availed only where the registered person has paid

Integrated Goods and Services Tax and Compensation Cess on inputs and has avaiied

exemption of only Basic Customs Duty (BCD) under the said notifications.".

7.7 - The appellant in the instant case have imported inputs under Advance

Authorization license and availed- full exemption from payment of IGST on the same.

They further exported their final product and claimed refund of those shipping bills.

Thus, the appellant availed the refund of IGST paid on Zero rated Supplies after

availing benefit of Notification No.79/2017-Customs dated 13.10.07. Therefore, in

terms of Notification No. 16/2020-CT dated 23.03.2020, they were not eligible for

refund. The appellant however claim that sub-rule (10) of Rule 96 introduced vide

Notification No. 54/2018-CT dated 09.10.2018 has prospective effect and the refund

claims filed before 09.10.2018 shall be' governed by Notification No. 53/2018-CT

dated 09.10.2018. 1 do not accept their contention because vide Notification No.

16/2020-CT dated 23.03.2020 an explanation was inserted in Rule 96(10) of the said
Rules

7.8 So, by virtue of above explanation, a registered person has not availed the

exemption thereof if the registered person has paid !GST and Compensation Cess on

inputs and has availed exemption only on BCD under the said notification. In the

instant cas9, the appellant has not paid the IGST at time of procuring the raw

materials. Therefore, I find that in terms of the above explanation the appellant is not

liable to refund. The refund of Rs.2,08,02,566/- erroneously taken by the appellant is

required to be paid alongwith interest.

8. In Revenue Para 3, it was observed that the appellant were involved in taxable

supply as well as exempt supply (MEIS Licence Sales and High Sea Sale). The MEIS

licence sale is covered under (Duty Credit Scrips) HSN 4907 and exempted from
13.10.2017 as per provision of S. No, 122A of Notification No. 35/2017-Central Tax

(Rate) dated 13.10.2017 and High Seas Sale was also exempted supplies in the F. Y

2018-19 i.e till 31.01.2019. Further, in view of Section 17(2), 17(3) of CGST Act. 2017

read with Rules 42 of CGST Rules, 2017, the amount of credit shall be restricted to so

much of the input Tax as it is attributable to the said taxable supplies including Zero

Rated supplies. Therefore, total ITC amounting to Rs.1,00,416/- (CGST Rs. 48,890/- +
SGST Rs. 48,890/- + SGST Rs. 2,636/-) taken on exempted service was proposed to be

recovered from the appellant under Section 74(1) of CGST /Lct+40:t?/<lujarat GST Act,

#''===::\
$

? i;' , i.. . \„*;,'.

=' - e:Ual
'\\:



F. No. GAPPL/COM/GSTP/69/2023

2017 read with Section 20 of IGST Act, 2017. The appellant had reversed ITC of Rs.

34,882/- (CGST Rs.16,983/- + SGST Rs.16,983/- + IGST Rs.916/-) which was

appropriated against the proposed demand. Thus, the remaining tax amounting to

Rs.65,534/- was proposed to be demanded alongwith interest on the ITC in terms of
Section 50(1) read with Section 74(1) of CGST Act, 2017/Gujarat GST Act, 2017 read

with Section 20 of IGST Act, 2017. The penalty under the provisions of Section 74(1)

of the CGST Act, 2017/Gujarat GST Act, 2017 read with Section 20 of IGST Act, 2017

was also imposable on the appellant for wrongful availment of refund of IGST paid on

export of goods.

8.1 in the instant case the appellant has voluntarily reversed the ITC amounting to
Rs. 16f984/-(CGST) plus Rs.916/- IGST under Rule 42 of CGST Rules, 2017 on account

of MHS License sale considering the same as exempt supply. However, for the High

Sea Sale the appellant claim that it is a non-taxable suPPIY and not ’exempted

Supply'r thereforer provisions of Section 17(3) of the CGST Act are not applicable on

High Sea Sale transaction. In terms of Section 7(2) of the IGST Act goods imported
into India is treated as 'inter-state supply' and therefore/ leviable to IGST in terms of

Section 5 of the iGST Act read with Section 3 of the Customs Tariff Act, 1975. In terms

of the I(,ST Aa import of goods into India1 i.e. the supply up until their stay in the
docks is treated as inter_state supply. In other words/ the goods imported into India,

including those purchased in a high sea saler are subject to the levy under Section 5
of the I(,ST Act. Thus, the transaction taken place before on High Seas cannot be

treated as an import and I(,ST Act is not applicable to such transaction. The said

transaction is a non_taxable supply. The same was clarified by the CBIC, vide circular

no. 33/20'17_cus dated 01.08.2017. The relevant extract is reproduced below:

„4 GST council has de liberated the levy of integrated Goods and Setvlces Tax

on high sea sales in the case of imported goods. The council has decided that
i(,ST on high sea sale (s) transactions of imported goods/ whether .one ot

rnulbptel shall be levied and coltected only at the time of importation i'e' when

the import declarations are bled before the Customs authotities for It?e
customs clearance purpos,s for th, fi”t time. Fudtler. value adda*on accruIng.

in each such high sea site shall form part of the value on which iGST is
It

collected at the time of clearance.

8.2 They claim Entry 8(a) of Schedule HI of the CGST Act was irse[ted.vide SectIon

glli!:Pi:'i!!}PF&§rU
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'exempt suppl9'. Hence, the provisions of Section 17(3) of the CGST Act cannot be

made applicable to the transaction involving High Sea Sales. In view of the above

submissions, the appellant is not liable to reverse ITC in terms of Section 17(3) of the
CGST Act read with Rule 42 of the CGST Rules, 2017.

8.3 it is observed that the integrated tax on goods imported into india is to be

levied and collected in accordanc6 with Section 3 of the Customs Tariff Act, 1975 and

Section 12 of the Customs Act, 1962 and the same is to be levied and collected at the

time of import into India. The goods are considered to be imported into India only

after they clear the customs frontier after compliance of applicable procedures and

payment of duty as applicable.

8.4 As per Section 5(1) of the IGST Act, 2017.

SECTION 5. Levy and collection – (1) Subject to the provisions of sub-section (2), there

shall be levied a tax called the integrated goods and services tax on all inter-State supplies of
goods or services or both, except on the supply of alcoholic liquor for human consunrption, on

the value determined under section IS of the Central Goods and Services Tax Act and at such

rates, not exceeding forty per cent., as may be notifIed by the Govewlment on the

recommendations of the Council and collected in such manner as ntay be prescribed and shall
be paid by the taxable person .

Provided that the integrated tax on goods [other than the goods as may be notifIed by the
Gore7nment on the recommendation.s of the Council] imported into India shall be levied and

collected in accordance with the provisions of section 3 of the Customs TaI-if Act, 1975 (51 of
1975) on the value as deterwlined under the said Act at the point when duties of customs are

levied on the said goods under section 12 of the Cttstoms Act, 1962 (52 of 1962) .

8.5 Section 7(2) of the IGST states that;

(2) Supply of goods imported into the territory of India, till they cross the customs frontiers of
india, shall be treated to be a supply of goods in the course of inter-State trade or com.nrel-ce.

8.6 Thus, as per Section 7(2) of the IGST Act and proviso to Section 5(1) of the

IGST Act it is very clear that in respect of import goods there is no levy and collection

except in accordance with the provisions of Section 12 of the Customs Act, 1962 and

Section 3 of the Customs Tariff Act, 1975. Section 12 of the Customs Act, 1962

provides that custom duties which includes integrated tax in respect of imported

goods would be levied only at the time of import or export of goods. So, in case of
goods sold on high seas sale basis there is no levy till the time of their customs

clearance in compliance with Section 12 of the Customs Act and Section 3 of the

Customs Tariff Act. In view of this the import goods sold on high seas sale basis,

though they are clearly in the nature of inter-State supply would come in the

category of "exempt supply" as no duty is leviable on them except in accordance with

proviso to Section 5(1) of the IGST Act.

8.7 The definition of ’exempt supply' given in Section 2(47) of the CGST Act is as

under:-

’As per Section 2(47) of the Central Goods and Services Tax (CGST) AFt, 2017, "exempt

':”-----'---::---'-------'t }
U\
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which may be wholly exempt from tax under section il, or under section 6 of the

integrated Goods and Services Tax Act, and includes non- taxable supply’'.

8.8 Further, I find that Section 2(78) of the CGST Act defines 'non-taxable supply'
as;

’non-taxable supply“ means a supply of goods or services or both which is not
!eviable to tax under this Act or under the Integrated Goods and Services Tax Act".

Thus, it is very clear that the goods which are sold on high seas sale basis are non-
taxable supply as no tax is leviable on them till the time of customs clearance in

accordance with and compliance of Section 12 of the Customs Act, 1962 and Section

3 of the Customs Tariff Act, 1975

8.9 1 find that the above legal position is further reiterated and confirmed by

Circular No. 3/1/2018-1GST, dated 25-5-2018 issued by the Central Board of Indirect

Taxes and Customs, GST Policy Wing.

Question 2

Whether input tax credit will have {© be reversed, to the extent of inpu{s,
input services and common input services used by the Applicant in case
the above transaction is not subjec{ed to the levy of !GST by treating the
same as an exempt supply for the purpose of Section 17 of the CGST Act?

yes. In view of the detailed discussions and observations in respect of
Question 1 abover the goods sold on High Seas sale basis being non-taxable
supply as per Section 2(78) of the CGST Act and being exempt suppIY as per
Section 2(47) of the c(,ST Acl the input tax credit to the extent of inputs, input
services and common input services would be required to be reversed by the

applicant as per Section 17 of the CGST Act.

8.10 in view of the legal provisions stated hereinabove, I find that the High Sea Sale

is a non_taxable supply and covered in the definition of exempt suppIY hence the

appe11ant shall be liable to reverse the ITC claimed on such exempt supplles

Accordingly, I uphold the demand of Rs. 65'534/-

9. 1 find that the appellant is also liable to pay interest under Section 5Cy in terms
of Section 50

Section 50. interest on delaYed paYment of tax'-

h:i„=::TI HE;!::Hi::'tIl::_:
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2 [(3) Where the input tax credit has been wrongly a\railed and utilised, the registered person

sha$i pay interest on such input tax credit wrongly a\railed and utilised, at such rate not
exceeding twenty-four per cent as may be notified by the Government, on the
recommendations of the Council, and the interest shall be calculated. in such manner as -may be

pnscribed3

IO. In the instant case, the appellant'in light of above provision is liable to pay

interest on non-reversal of ITC availed on late payment made on inward supply of

goods or services; interest for brroneoLisly taken refund of Rs.2,08,02,566/- and

interest on the ITC availed on exempted supply of goods.

:11. Further, I find that the inadmissible refund and ineligible ITC was noticed

during the course of Audit. The appellant though registered with the department, did

not discharge their tax liability correctly nor did they disclose the facts in the

periodical returns, all of which clearly indicate the willful act of suppression with the

sole intent to evade GST. As the appellant have not paid the tax amount therefore, in

terms of sub-section (1) of Section 74, they shall be liable to pay penalty equivalent

to the tax specified in the notice. I, therefore, find that the penalty imposed under

Section 74 (1) of CGST Act, 2017 on the Revenue para-2 & Revenue para-3 is also

legally sustainable.

12. In view of the above, I uphold the demand, interest and penalty confirmed in

the impugned order.

13. wfl©qefHnq+ ft 'T{wftvTrMTuaqfrneft%+fM vr€r el
The appeal filed by the appellant stands disposed of in above terms.

gW (W+kT)

Dated: M_January, 2024WTfqa/Attested :

bb@
klgTqrq?

aER&@ (witar)
ddINa, a6TRT©TR

BY RPAD / SPEED POST

To

M/s Asia Bulk Sacks Pvt. Ltd„

Survey No. 211/214, Ground Irana Road,

Bhudasan, Mehsana, Gujarat-382715.

Copy to: -

1. The Principal Chief Commissioner, C(,ST &C.Ex.I Ahmedabad Zone

2. The Commissioner, CGST & C.Ex„ Commissionerate: Gandhinagar.

3. The Joint Commissioner, CGST & C.Ex„ Commissionerate: Gandhinagar.
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4. The Superintendent (System), CGST,. Appeals, Ahmedabad. (for uploading the
OIA).

bz/ Guard File.

\
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